Superintendent Bradford testified that at the time of
the inspection, the belt had been locked out and the guard
hacl been removed to perform maintenance.  He stated that it
had not been replaced because Mr. McGregor did not believe
that it conformed with MSHA's recommended guards as depicted
in the booklet identified as exhibit ALJ-1.  After the guard
Was reconstructed to suit the inspector, it was replaced.

I find Mr. Bradford to be a credible witness and I
believe his version of the circumstances surrounding this
violation.  I find Inspector McGregor's testimony in support
of this citation to be contradictory.  In addition, I cannot
conclude that his testimony establishes a reasonable possibil-
ity that anyone would contact the asserted pinch points.
Most of the ingredients cited in Thompson Brothers for sup-
porting a conclusion of reasonable contact are totally lack-
ing.  Accordingly, I conclude and find that the petitioner
has failed to establish a violation, and the citation IS
VACATED.

Citation No. 2237047 - No. 91 Conveyor Belt Tail Pulley

Inspector McGregor testified that the cited flange type
unguarded tail pulley is more hazardous than a regular drum
type pulley, and he identified the pulley as the one depicted
in photographic exhibits p-4 and P-10.  He was concerned that
a person cleaning up or greasing the pulley could accidently
contact the exposed flange.  Although the respondent pointed
out that a grease hose was present to facilitate greasing,
the inspector believed that a person in the area for greas-
ing, clean-up, or inspection would be exposed to the flange
hazard.

Although the respondent argued that the pulley was not
readily accessible because someone had to cross-over a belt
and go down some stairs, I believe it is reasonable to^assume
that the cross-over and stairs were constructed to facilitate
ready access to the flange pulley area for clean-up and main-
tenance.  As a matter of fact, the location of the flange as
shown in photograph P-10 is adjacent to the area where there
were three holes in the floor,- and the testimony reflects
that workers would be at this location while shoveling or
cleaning materials which spilled off the belt.  Someone step-
ping in those holes could lose their: balance and accidently
fall into or against the exposed flange.  Superintendent
Bradford conceded that the exposed flange was hazardous
because someone could simply reach in and contact the exposed
pinch point.

1991 that he would still issue a violation because
